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Dear Pyck:

We are writing to follow up on our call of yesterday regarding the ap-phcahﬂlty of

the “zalaly: for the purpose of investment” excmption, ! to the propoand soquisition by or eljent
f up to 4.9% of the voting scouties of
! iz cxernption is availzble doe to restrictions rm
' ng mpamr Ac! of 1956, as arnended (the “BHTA™, that requir
1o tredt-this 4,9% interest as e passive imvestinent,

Background
We informed you Lhatm as publicly announced that it has entezed
inte. an apreement ta seguire L00% voLin f1es o hrough a merger {the

15 U.5.C. § 18a(c)(@); 16 CFR. § £02.9. Sec also 16 CER, § ROIG(1)-




FEETURTIA wi-13

4.i"g’i of the voling securities of- The motivation for this 1avcstiment is purely financial -
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“pdetmer'. Az we emted, completion of the Marger ix conditioned on prior approval by the
finard af Govertiors of the Federal Rescrve Systam (the “FRB”) under 43 and §4 of the RHCA
' a3 Gled applications for FRB approval ander §3 and §4 of the BHCA The
statitory- HSR everptions for transactiens requiting agency approval under §3 and §4 of the

BHE A will thes apply o the Merger.”

The partics currently anticipare thar the Merger wili not s cornpleted unti!
approxinaely Aprit or May, howsver. In the int:ﬁmm deoaires to purchese. up o

"slock is cucrently trading at 2 sigrdficant diseount o the price that
gilierads= uliimately be required to pai at the complation af the Merger.
oTiE

intention to use this 4 9% interest i to participate in the formulation, -
o prior to the closing of the Meyger or in the ovent
R

dirzczion of thie Gasic business decis!
that fhe Merger is not approved by the d is in fact barred by the BHCA from daing so.

frc) jotis ot ¢ Bank

Under the BHCA, wc may nat discetly or indircetly awn or contnd
more ithan 5% of the voting shares . or “conmo!l” a bank or bank holding company,
regardless of the size of its share awnership,” without the prior approval af the FRB. The FRR
presumes that a tess than §% voting interest will aot requirc FRB appraval,” pravided that the
mvestment i3 “passive” and the acguiror does not in fact have a “comtrolimg influcnce” aver the
rnagement or policies of the bank or bank helding company.” Thus, his required
ty the BHCA o aeat this 4.9% interest in BY 23 a pradivs investment,

3

12 U8 C. §§ 1892-43,

: $ee 15 LLE.C. § 182 (e FI{E).

* See 12 U.S.C. § 1842(a)3).

Szc [2 U.S.C. §§ 1842(a)(1), EB41{a)(1).

See 1Z ULS.C. § 1843(aX3); pes glso 12 C.F.R. § 225.31(e)(1).

Zer 12U .S.C. § 1841(=)(2)C); e alse 12 CFR. § 225.143 (guidelines for ensoring
passivity of less than 5% voting inferests when combined with nonvoting equity
interests): 12 C.FR. § 725137 {liminng BHCA suthorily ta awn less than $% of the
voring shores of nopbank companics to passivg investmenis below 3%). Similarly, a
bank holding company seeking w make even 2 foncontrolling invesiment in a bank
holdihg company's voting shares of betwean 3 and 23% raust fizst obtain FRE approval,
12 UJ%.C, § 1842(aj(3}. The presumption of passivily applicable helow 3% does nol
apply between § and 25%, and in granting such approvals, the FEB requircs applicants to
agroe to extensive and defailed commitments to ensure that the invesiment terzaing
[cemttnued]
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Analysiz

W informe:d you of our view that acquisition of up to & 4,9‘!;3
intRrest i uld by exempr under the “solely IoT urpase of imvesmment” exernpuon.

&5 TI0 ITHenT
o pusindeE decisjons o
i¢. caquired by
A1A,9% oF tHe votng secuzities
resfrictions arake lear that

for the purgose of mvestmerit witiun

“ﬁﬂﬁ—my later complote the Morgor wil , it will ebwinosly
not rely on the investmen! exdinption af that time. If the FRE approves the Merper, then the
ageIty ApAraval exemprions will become availsble. Prior to then {and in the cvent that the FRE

ultimately daeg not approve the Merger), the lack of FRB approval prcvenrs_ from
actitg as anything ether than = passive imves(or.

prior W the Merger through this 4.9% investment. Moreaver,
0 BIIOA to act as a passive investor with respect to this purchase .
Accatdingly, we believe that these unigue sratotory
ould be decmed to be z2cquiring these shares solely
& meaning of the HSR Act. .

cﬂpuﬂicip atmg in the formulation, determinstion, or direction af

e appresiate your attention to this marter epd wanted 1o thank you far returming
our call =3 promptly yesterday. We understand that you woyld like to speak with the Thstice
DBepartment before giving us your {na! view on this issue. We would of sourse be happy. to:

!

disciss this issue further with cither you or a representativg of the Jusi =1t :
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rmﬁ.ﬁ'l:ﬁﬁ‘.'..-
paseive. Zce, e.n. Bahoo Bantandar § A L B} Fed. Rua, Bull. 1139, 1142 {1975). The
FRB. Has required sunilar passivity comminments in the contexi of less than 5% vating
interests caombined with the aoquisition of nonveting equity interasts (1.4, fo ensuye
consistency with 12 C.F.R. § 225.143).

W indicated to you thar we were not at this time relying on the ageney appraval
exernptioms, 15 LLE.C. § 182 (€)(7)-(8), with nsspeet to the propos=d acguisition of up lo
4.9% of the voting accuritics of BT, Indred, we informed you that the Axing, Fogg, Swil
& Ptager gearics takes the posikon at page 6-58 that the azency appmval exemprions
woeld nat by applicatls to sech partiat acquisiions prior fo the granting of the
appropriale agency approvils.






